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DETAILED ACTION 
Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 

and using it, in such full, clear, concise, and exact temis as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

2. Claims 43-50 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. Claim 43 originally and continues to set forth that "the retaining member includes 
lateral shoulders." The amendments further set forth a shoulder formed between the anterior and 
posterior portions. Accordingly, the claim has two sets of shoulders for the support, which is not 
disclosed by applicant. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

4. Claims 22, 25, 28-32, 38-39 and 43-46 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Zucherman et al. (U.S. Publication 2001/0016743). 

Zucherman et al. disclose an intervertebral support (412) comprising an anterior 
portion (see diagram provided) and a posterior portion (see diagram provided). The 
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anterior portion has a planar face (426) and upper and lower faces (see diagram provided) 
configured to respectively receive underlying and overlying laminae of two adjacent 
vertebrae. The posterior portion (see diagram provided) comprises a support surface (see 
diagram provided) having at least a height greater than a height of the planar face (426) 
so as to form a retaining member (FIG 63). The anterior portion (see diagram provided) 
extends outwardly from the support surface of the posterior portion (FIG 63) so that a 
shoulder is formed between the planar face of the anterior portion and the support surface 
of the posterior portion (FIG 63). The upper and lower faces (see diagram provided) are 
located on the shoulder and form grooves. 

Additionally, the posterior portion is capable of to dampening movements 
between two adjacent vertebrae. Upon implantation, a bottom face of the posterior 
portion can bear on a top portion of a process at a bottom of a space fitted with the 
support (412). The posterior portion is prismatic in shape (see diagram provided) and of a 
height that corresponds to a spacing between the adjacent vertebrae, presenting at least 
one rounded comer, a top face of the posterior portion being triangular in shape, so as to 
receive the junction point formed by the lamina and processes (see diagram provided). 
Additionally, the posterior portion presents a tapering shape (see diagram provided). The 
posterior portion presents a top surface (420) and a bottom surface (422) that are flared to 
the anterior end of the support, tapering progressively towards the posterior ends of said 
surfaces (FIG 63), and capable of receiving the junction point formed by the lamina and 
the process. Further, the anterior portion (see diagram provided) is constituted out of rigid 
biocompatible material. 
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Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 

section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. Claims 36-37 and 49 are rejected under 35 U.S. C. 103(a) as being unpatentable over 
Zucherman et al. (U.S. Publication 2001/0016743). 

Zucherman et al. disclose an intervertebral support according to claims 22 and 43 
above however fail to disclose that the posterior portion is made of silicone or that a 
biocompatible knit fabric covers at least part of the posterior portion. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to have 
the posterior portion (62) be made of silicone having hardness lying in the range 40 to 80 
on the Shore A scale or be covering at least in part by a biocompatible knit fabric, since it 
has been held to be within the general skill of a worker in the art to select a known 
material on the basis of its suitability for the intended use as a matter of obvious design 
choice. In re Leshin, 125 USPQ 416. 

7. Claims 33 and 47 are rejected under 35 U.S. C. 103(a) as being unpatentable over 
Zucherman et al. (U.S. Publication 2001/0016743) as applied to claims 22 and 43 above, and 
further in view of Castro (U.S. Patent 6,743,257). 

Zucherman et al. disclose a support according to claims 22 and 43 above, 
however fail to disclose that a core of the posterior portion is pierced by a through recess. 
Castro discloses a support (FIG 1) comprising a posterior portion (9) that is pierced with 
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through recess (18) for relieving stress on the implant (Column 8). Therefore, it would 
have been obvious to one skilled in the art to modify the support taught by Zucherman et 
al. by having a through recess pierced through the posterior portion because it aids in 
relieve stress on the implant due to anatomical loads from adjacent vertebrae. 

8. Claims 40-41 are rejected under 35 U.S.C. 103(a) as being unpatentable over Zucherman 
et al. (U.S. Publication 2001/0016743) as applied to claim 22 above, and further in view of 
Senegas (U.S. Patent 6,761,720). 

Zucherman et al. discloses an intervertebral support according to claim 22 above, 
however fail to disclose additionally retaining means. Senegas discloses an intervertebral 
support comprising retaining member (8a, 10a, 8b, 10b) and additionally retention means 
constituted by ligaments (4a, 4b) crossing a center of the support and holes (12a, 14a, 
16a, 12b, 14b, 16b) extending vertically for passing the ligaments, such that the ligaments 
extend a height of the support (FIG 2). It therefore would have been obvious to one 
skilled in the art to modify the support taught by Zucherman et al., by having additional 
retaining means, as is taught by Senegas because the additionally retaining means provide 
another element for securely attaching the support to surrounding vertebrae. 

Response to Arguments 

9. Applicant's arguments with respect to claims 22, 25, 27-33,36-42, and 43-50 have been 
considered but are moot in view of the new ground(s) of rejection. 
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Conclusion 

10. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELANA B. FISHER whose telephone number is (571)270-3643. 
The examiner can normally be reached on Monday through Friday from 8:30AM to 5:00PM 
EST. 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Eduardo Robert can be reached on (571)272-4719. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Elana B Fisher/ 
Examiner, Art Unit 3733 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



